UCNI NACRT PREDMETA / COURSE SYLLABUS

Predmet: Teorija prava

Course title: Theory of law

Studijski program in stopnja Studijska smer Letnik Semester

Study programme and level Study field Academic year Semester
Doktorski studij, 3. stopnja Pravo 1. 1.
Doctoral studies, 3rd level Legal studies 1. 1.

Vrsta predmeta / Course type

Univerzitetna koda predmeta / University course code: ]

obvezni predmet modula/ Obligatory
subject of the module

Predavanja Seminar Vaje Klinicne vaje Druge oblike Samost. delo ECTS
Lectures Seminar Tutorial work Studija Individ. work
IE T | | 205 || 10 |

Nosilec predmeta / Lecturer:

’prof. dr. Marijan PavCnik ‘

Jeziki / Predavanja / Lectures:

slovenski / Slovenian

Languages: Vaje / Tutorial:

slovenski / Slovenian

Pogoji za vkljucitev v delo oz. za opravljanje
Studijskih obveznosti:

Prerequisits:

Izpolnjevanje pogojev za vpis na doktorski studij
Pravo in osnovno znanje s podrocja

predmeta, ki ustreza znanju na tem podrodju,
pridobljenem na ravni prve in (ali) druge stopnje
Studija prava.

General conditions for enrolment into the Doctoral
Programme in Legal Studies with a basic knowledge
of the subject at the level of first and (or) second
cycle programme in Legal Studies.

Vsebina:

Content (Syllabus outline):

1. Pojem teorije prava. Teorija in filozofija prava.
Zgodovinski pregled pomembnejsih teorij prava.

2. Druzbeno razmerje kot sestavina prava.
Prednormativno pravno razmerje. Pojem in

struktura pravnega razmerja. Odziv v teoriji prava.

3. Vrednote kot sestavina prava. Vrednostno
merilo pravnosti. Vrste vrednot v pravu. Pomen
vrednotenja pri ustvarjanju, razumevanju in
uporabljanju normativnih pravnih aktov. Odziv v
teoriji prava.

4. Pravna nacela in pravna pravila kot sestavina
prava. Pravno pravilo kot merilo pravnosti.

1. The concept of theory of law. Theory and
philosophy of law. Historical overview of main
theories of law.

2. Social relationship as element of law.
Prenormative legal relationship. Notion and
structure of legal relationship. Theoretical views.

3. Values as element of law. Value understanding of
legality. Kinds of values in law. The importance of
values for creation, understanding and application
of statutes. Theoretical views.

4. Legal principles and legal norms as parts of law.
Legal norm as criterion of legality. Logical-semantic




Logi¢no-semanticna struktura pravnega pravila.
Relativnost razlocevanja med pravnimi naceli in
pravnimi pravili. Teorija normativnega pravnega
akta. Teorija formalnih pravnih virov. Narava
pravnih praznin. Veljavnost in uéinkovitost
(normativnih) pravnih aktov. Odziv v teoriji.

5. Pojem prava. Temeljni pravni pojmi. Pravni
subjekt, pravica, pravna dolZznost, dolznostno
upravicenje. Korelativnost (soodvisnost) pravic in
pravnih dolZznosti. Narava nacela sorazmernosti.
Pomen nacel, pravil, dejstev in vrednot za
razumevanje prava. Razmerje med temi
sestavinami in pomen teh razmerij za pojmovanje
prava.

6. Pravo in drzava. Vpliv prava na drzavo.
Drzavnopravni red. Drzava in pravo kot relativno
samostojna druzbena pojava. Vladavina prava kot
poglavitna znacilnost pravne drzave. Pravo in
politika. Pravna in socialna drzava.

7. Sistemizacija prava. Ustaljena (klasi¢na)
sistemizacija prava. Vprasanje sistemizacije
slovenskega prava. Pomen prava Evropske unije.
Sodobni pravni sistemi.

8. Novejse smeri v teoriji prava (filozofija
pozitivhega prava, renesansa naravnega prava po
drugi svetovni vojni, marksisti¢na kritika prava,
analiticna teorija prava, pravna hermenevtika,
teorija argumentacije, pravna logika, pravna
informatika, novejse smeri v severnoameriski
teoriji prava, kriti¢na teorija prava, pravo in
literatura ipd.).

9. Padec berlinskega zidu. Vloga prava v drzavah na
prehodu. Pravnikov odnos do (pol)pretekle
zgodovine. Clovek in pravo. Opazovaléev in igral¢ev
pogled. Pravo in etika.

structure of legal norm. The relative distinguishing
between legal principles and legal norms. Theory of
normative legal act. Theory of formal legal sources.
Nature of legal gaps. Validity and efficacy of
(normative) legal acts. Theoretical views.

5. The notion of law. Fundamental legal
conceptions. Legal subject, legal right and legal duty.
The correlativity of rights and duties. The principle
of proportionality. The importance of principles,
norms and values for understanding law. The
relation between these elements and the
importance of these relations for understanding
law.

6. Law and state. The influence of law on the state.
The unique order of law and state. The relative
independence of law and state. The rule of law as
central element of the state governed under the
rule of law. Law and politics. The rule of law and
social state.

7. Systemisation of law. Classical branches of law.
The question of systematisation of Slovenian law.
The nature of the European law. Contemporary legal
systems.

8. Directions (schools) of legal theory (philosophy of
positive law, natural law theory and its directions,
especially after the second world war, analytical
jurisprudence, Marxian critique of law, legal
hermeneutics, theory of legal argumentation, legal
informatics, north American legal theory, critical
jurisprudence, law and literature etc.)

9. The fall of Berlin wall. The role of law in the
states of transitions. Lawyer’s relation to the past
historical events. Human being and law. Observer’s
and player’s role. Law and ethics.

Temeljni literatura in viri / Readings:




Temeljni pregled literature navaja Marijan Pavcnik: Teorija prava. 4. izdaja. GV Zalozba: Ljubljana 2011, str.
545-551. Obvezna literatura zajema dve do tri temeljna splosna dela ter Stiri do pet klasi¢nih monografij (v
dogovoru z nosilcem predmeta). Izbrana literatura mora biti tudi v tujem jeziku. Klasi¢no delo v tujem
jeziku je Hans Kelsen: General Theory of Law and State. Harvard University Press: Cambridge,

Massachusetts 1945 (ali kasnejSe izdaje).

Basic literature is cited in Marijan Pavcnik: Teorija prava (Theory of Law). 4th edition. GV Zalozba: Ljubljana
2011, pp. 545-551. Obligatory literature includes two or three general monographs and four or five
classical monographs (in agreement with lecturer). Chosen literature must be in foreign languages as well.
Basic foreign work is Hans Kelsen: General Theory of Law and State. Harvard University Press: Cambridge,

Massachusetts 1945 (or later editions).

Cilji in kompetence:

Objectives and competences:

Tako predavanja kot seminar so zasnovana
problemsko. V seminarju bo teZis¢e na razgovoru o
izbranih temah, na katere se bo moral student
poprej pripraviti. Vsak Student mora izdelati eno
seminarsko nalogo (v obsegu ene do dveh
avtorskih pol) in jo predstaviti v seminarju.
Problemski mora biti tudi individualni Studij
literature; posamezne teme je treba povezovati z
vprasanji pravne (Se posebej ustavnosodne)
prakse.

Lectures and seminars are based on discussing open
problems. Every student has to present one topic in
seminar and write one research work. Students
choose the literature in agreement with lecturer.
Individual topics must be connected with legal
(especially witch constitutional court’s) practice.

Predvideni Studijski rezultati:

Intended learning outcomes:

Znanje in razumevanje:

Koncni rezultat je dobro poznavanje vprasanj in
problemov, s katerimi se teorija prava ukvarja, in
sposobnost, da Student to znanje tvorno uporablja.

Knowledge and understanding:

Final result is good understanding of questions and
problems, the theory of law is dealing with, and
ability to use this knowledge active and in
connection with daily legal problems.

Metode poucevanja in ucenja:

Learning and teaching methods:

Student je dolzan obiskovati predavanja in aktivno
sodelovati v seminarskih razgovorih. Vsak student
mora izdelati eno seminarsko nalogo (v obsegu ene
do dveh avtorskih pol) in jo predstaviti v seminarju.
Izpit je usten in je zamisljen kot obseznejsi
problemski razgovor.

Lectures and seminars are obligatory. Every student
has to write and present one research work. Exam is
oral. The intention of exam is to discuss chosen
topics in dialogue with the candidate.

Delez (v %) /

Nacini ocenjevanja:

Weight (in %)

Assessment:




Nacin (pisni izpit, ustno izprasevanje, Type (examination, oral, coursework,
naloge, projekt) project):

Koncna ocena zajema The final mark includes

raziskovalno seminarsko nalogo, 30 % coursework,

aktivno sodelovanje v seminarju in 20 % activity in seminars and

ustni izpit. 50 % oral exam.

Reference nosilca / Lecturer's references:

Pavcnik, Marijan: Auf dem Weg zum MaR des Rechts. Ausgewahlte Schriften zur Rechtstheorie. Franz
Steiner Verlag: Stuttgart 2011, str. 318.

Pavcnik, Marijan: Teorija prava (Theory of Law). 4., pregledana in dop. izdaja. GV Zalozba: Ljubljana 2011,
str. 603.

Pavénik, Marijan: Das »Hin- und Herwandern des Blickes«. Uber die Natur der Gesetzesanwendung, v:
Sing-I Liu, Ulfrid Neumann (ur.): Gerechtigkeit — Theorie und Praxis/ Justice — Theory and Practice. Nomos:
Baden-Baden 2011, str. 157-171.

Pavcnik, Marijan: Argumentacija v pravu (Argumentation in Law). 3., sprem. in dop. izdaja. GV ZaloZba:
Ljubljana 2013, str. 540.

Pavcnik, Marijan: Methodological Clarity or the Substantial Purity of Law? Notes on the Discussion
between Kelsen and Pitamic, v: Ratio Juris, 27 (2014) 2, str. 176-189.




