INTRODUCTION TO DISCRIMINATION LAW
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Course title:
Clanica nosilka/UL
Member:
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Studijski programi in stopnja
Pravo, prva stopnja, univerzitetni
program)

Univerzitetna koda predmeta/University course code:
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Predavanja Seminar Vaje
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Nosilec predmeta/Lecturer:

Vista predmeta/Course type:
students
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Vaje/Tutorial:

Pogoji za vkljucitev v delo oz. za opravljanje

Studijskih obveznosti:

*  Student na $tudijski izmenjavi na Univerzi v
Ljubljani.

¢ Osnovno znanje o pravu, drzavi in druzbi;
obvladovanje pravnega jezika, pravne logike in
pravne argumentacije.

Vsebina:

1. Temelji prava varstva pred diskriminacijo
1.1. Razli¢na pojmovanja enakosti

1.2. Druge izhodis¢ne vrednote in nacela prava
varstva pred diskriminacijo

1.3. Razumevanje diskriminacije v druzbenem
kontekstu

2. Pomen osebnih okolis¢in za pravo varstva
pred diskriminacijo

2.1 Od enakosti pred zakonom do prepovedi

diskriminacije

Predavanja/Lectures:

Letnik Semestri Izbirnost
4, letnik 2. semester | izbirni
0070383
Klini¢ne vaje Druge oblike  Samostojno  ECTS
/Clinical studija delo
tutorials /Other forms /Individual
of study student work
0 80 60 6

Tilen Stajnpihler Bozi¢

Posebni program $tudijskih izmenjav/Special elective course for Erasmus

Angles¢ina

Prerequisites:

*  Exchange student of the University of Ljubljana

*  Basic knowledge of law, state and society;
mastery of legal language, legal logic and legal
argumentation.

Content (Syllabus outline):

1. Foundations of discrimination law

1.1 Different conceptions of equality

1.2 Other underlying values and principles of
discrimination law

1.3 Understanding discrimination in a social
context

2. The significance of the protected
characteristics for discrimination law

2.1 From equality before the law to prohibition

of discrimination




2.2

Razli¢ni pristopi k opredeljevanju osebnih

okoliscin

2.3 Posebej o nekaterih osebnih okolis¢inah
2.3.1.  Spol

2.3.2.  Rasain etni¢na pripadnost

2.3.3. Invalidnost

2.3.4.  Verain drugo prepricanje

2.3.5. Starost

2.3.6.  Spolna usmerjenost in identiteta

3. Podrocje uporabe prava varstva pred
diskriminacijo

3.1 Opredeljevanje dometa prava varstva pred
diskriminacijo

3.1.1.  Prepoved diskriminacije v javnem in
zasebnem sektorju

3.1.2.  Omejevanje pravnega varstva pred
diskriminacijo na posamezna podrocja

3.1.3.  Opredeljevanje izjem

3.2. Prepoved diskriminacije na posameznih
druzbenih podro¢jih

3.2.1. Zaposlovanje in trg dela

3.2.2.  Socialna varnost

3.2.3. Izobrazevanje

3.2.4.  Dostop do blaga in storitev na trgu

3.2.5.  Dostop do pravnega varstva

4. Opredeljevanje prepovedanega ravnanja:
oblike diskriminacije

4.1. Opredeljevanje diskriminacije s pomocjo
sorazmernosti

4.2. Razclenitev razli¢nih pojavnih oblik
diskriminacije

4.2.1. Nepostredna diskriminacija

4.2.2.  Posredna diskriminacija

4.2.3. Nadlegovanje

4.2.4. Navodila za diskriminiranje

4.2.5.  Povracilni ukrepi

4.2.6.  Diskriminacija preko povezave

4.2.7. Vecplastna in presecna diskriminacija
4.2.8.  Organizacijska, strukturna ali institucionalna
diskriminacija

4.2.9. Pozitivna diskriminacija

5. Zagotavljanje enakosti onkraj prepovedi
diskriminacije

5.1. Pojmovna pojasnila: pozitivni ali posebni
ukrepi

5.2. Utemeljevanje pozitivnih ukrepov

5.3. Pregled razlicnih oblik pozitivnih ukrepov
5.4. Pravne omejitve pozitivnih ukrepov

5.5. Ucinkovitost pozitivnih ukrepov

6. Uveljavljanje prepovedi diskriminacije
6.1. Sodno in zunajsodno varstvo

6.2. Pravna sredstva in sankcije

6.3. Postopkovne posebnosti

2.2 Different strategies of defining protected
characteristics

2.3 Individual protected characteristics in focus
23.1  Gender

2.3.2  Race and ethnicity

2.3.3  Disability

2.34  Religion and belief

235  Age

2.3.6  Sexual orientation and identity

3. The material scope of discrimination law
3.1 Defining the reach of discrimination law
3.1.1  Prohibition of discrimination in the public

and private sector

3.1.2

Limiting prohibition of discrimination to

specific fields

3.1.3  Defining exceptions

3.2 The prohibition of discrimination in specific
fields

3.2.1  Employment

3.2.2  Welfare and social security

3.2.3  Education

3.24  Access to and supply of goods and services
3.25  Access to justice

4. Defining prohibited conduct: types of
discrimination

4.1 Defining discrimination through
proportionality

4.2 Specifying different types of discrimination
421  Direct discrimination

4.2.2  Indirect discrimination

4.2.3  Harassment

4.2.4  Instructions to discriminate

4.2.5  Victimisation

4.2.6  Discrimination by association

427  Multiple and intersectional discrimination
4.2.8  Otrganizational, structural or institutional
discrimination

429  Reverse discrimination

5. Promoting equality beyond the prohibition
of discrimination

5.1 Conceptual clarifications: positive or

affirmative action

5.2 Justification of positive action

53 Overview of different types of positive
action

5.4 Legal restrictions on positive action
5.5 Effectiveness of positive action

6. Enforcement of the prohibition of
discrimination

6.1 Judicial and extra-judicial protection
6.2 Remedies and sanctions

6.3 Specific procedural issues

6.4 Enforcement of the prohibition of

discrimination in the European context



6.4. Uveljavljanje prepovedi diskriminacije v
evropskem okviru

6.4.1.  Mehanizmi uveljavljanja po EKCP

6.4.2.  Uveljavljanje protidiskriminacijskega prava
EU

7. Pravo varstva pred diskriminacijo:
primerjalni pogled

7.1 Klju¢ne tocke pravnega razvoja v ZDA
7.2 Ureditev v izbranih drzavah ¢lanicah EU

Temeljna literatura in viri/Readings:

6.4.1  Enforcement mechanisms under the ECHR
6.4.2  Enforcement of EU non-discrimination law
7. Discrimination law: comparative perspective
7.1 Key developments in the United States of
America

7.2 Implementation in selected EU member
states

e Altman, Andrew: Discrimination, The Stanford Encyclopedia of Philosophy (Fall 2015 Edition), Edward
N. Zalta (ed.), URL: http://plato.stanford.edu/archives/fall2015/entries /discrimination/>.

*  Edel, Frederic: The prohibition of discrimination under the European Convention on Human Rights,
Council of Europe, Strasbourg 2010; selected chapters (izbrana poglavlja).

* Ellis, Evelyn: EU Anti-Discrimination Law, Oxford University Press, Oxford University Press Oxford,
New York, 2015; selected chapters (izbrana poglavlja).

*  Fredman, Sandra: Disctimination Law, 2nd edition, Oxford University Press, Oxford, New York, 2010;

selected chapters (izbrana poglavlja).

*  Hellman, Deborah and Moreau, Sphia (ed.): Philosophical Foundations of Discrimination Law, Oxford
University Press, Oxford University Press Oxford, New York, 2014; selected chapters.
*  Khaitan, Tarunabh: A Theory of Discrimination Law, Oxford University Press Oxford, New York, 2015;

selected chapters (izbrana poglavlja).

*  McColgan, Aileen: Discrimination, Equality and the Law, 1st edition Hart Publishing, Oxford, Portland

(OR) 2014; selected chapters (izbrana poglavlja).

*  Smith, Nicholas Mark: Basic Equality and Discrimination: Reconciling Theory and Law, Ashgate
Publishing, Farnham, Burlington 2011; selected chapters (izbrana poglavlja).

Cilji in kompetence:

Namen predmeta je podati §tudentkam in Studentom
pregled pravne ureditve enakosti oziroma
diskriminacije. Glede na to se predmet osredotoca na
pojmovne in teoreti¢ne vidike varstva pred
diskriminacijo in zagotavljanja enakosti s pomocjo
prava. Z uporabo tematskega pristopa osvetljuje
predmet klju¢na vprasanja prava varstva pred
diskriminacijo na splo$no, obenem pa zagotavlja
podrobno sliko o konkretnem pravnem kontekstu,
nanasajo¢ se na pravni okvir protidiskriminacijskega
prava EU in prepoved diskriminacije na podlagi
ESCP.

Predvideni Studijski rezultati:

¢ Razumevanje izhodis¢nih vrednot in nacel prava
varstva pred diskriminacijo;

¢ poglobljeno poznavanje klju¢nih pojmov na
podrodju prava varstva pred diskriminacijo;

* pregled nad razli¢cnimi mehanizmi za uveljavljanje
pravic v pravu varstva pred diskriminacijo;

*  sposobnost analiziranja prava varstva pred
diskriminacijo iz primerjalnega zornega kota.

Metode poucevanja in ucenja:
e predavanja (posredovanje temeljnih teoreti¢nih
znanj);

Objectives and competences:

The purpose of the course is to provide students with
an overview of the regulation of equality and
discrimination. To this end, the course focuses on the
conceptual and theoretical aspects of the protection
against discrimination and the promotion of equality
through law. By using a thematic approach, the
course illuminates the key issues in discrimination law
in general, while at the same time providing a detailed
account of the specific legal context by referring to
the legal framework of EU non-discrimination law
and the prohibition of discrimination under the
ECHR.

Intended learning outcomes:

*  Understanding of the underlying values and
principles of discrimination law;

* in-depth knowledge of the key concepts in the
field of discrimination law;

* overview of different enforcement mechanisms
in discrimination law;

* the ability to analyse discrimination law from a
comparative perspective.

Learning and teaching methods:
*  Presentation of basic theoretical principles
through lectures;



e seminar (analiza ureditve pravnega varstva pred * seminars (analysis of discrimination law in

diskriminacijo v izbranih drzavah clanicah EU in selected EU member states and case-study
obravnavanje studij primerov); otiented research);

* samostojno individualno delo s pripravo * individual assignments;
seminarske naloge; * consultations and guided individual work.

»  konzultacije in vodeno individualno delo.

Nacini ocenjevanja: DeleZ/Weight Assessment:

Pisni izpit in predstavitev rezultatov Written exam; presentation of individual
samostojnega (seminarskega) dela na assignments in class.

predavanju.

Ocenjevalna lestvica: Grading system:

Reference nosilca/Lecturer's references:

+  STAJNPIHLER, Tilen. Prispevek k interpretaciji nacela enakega obravnavanja. Zbornik znanstvenih
razprav, ISSN 1854-3839, 2008, letn. 68, str. 233-259. [COBISS.SI-ID 9577553].

«  STAJNPIHLER, Tilen. Prepoved diskriminacije v pravu varstva potrosnikov. V: VLAHEK, Ana (ur.),
DAMJAN, Matija (ur.), AHTIK, Meta. Pravo in politika sodobnega varstva potro$nikov. 1. natis.
Ljubljana: IUS Software, GV zalozba: Institut za primetjalno pravo pri Pravni fakulteti, 2015, str. 67-110,
477, 489. [COBISS.SI-ID 14654545].

«  ZAGORC, Saga, STAJNPIHLER, Tilen. O ustavni spremembi: pot do odlo¢itve o (ne)dopustnosti
razpisa referenduma. Pravna praksa, ISSN 0352-0730, 9. apr. 2015, leto 34, st. 14, pril. str. I-VII, portreta.
[COBISS.SI-ID 14308177].

+  STAJNPIHLER, Tilen. Within democracy's reach? : revisiting some objections to judge-made law. V:
CSERNE, Péter (ur.). The rule of law and the challenges to jurisprudence : selected papers presented at
the Fourth Central and Eastern European Forum for Legal, Political and Social Theorists, Celje, 23-24
March 2012, (Central and Eastern European Forum for Legal, Political and Social Theory yearbook, ISSN
2191-8317, vol. 3). Frankfurt am Main: PL. Academic Research, 2014, str. 89-100. [COBISS.SI-ID
1711694).



